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THE LAND REFOR™ AND LAND QUESTION IN NAMIBIA.

SUMMARY OF ACN'S OPNIONS AND RECOMMENDATIONS.

FOREWORD:
Land reform and the land question in general is the mest imporctant and challsn-
ging issue Iin resching tThe objective to do Justics To all ecitizens of our

, =0 broadsn opporzTunities
or zommunal and ccmmercial

gountry, also as far as rights to land are concerns
Tor all whiles pgressrving lawfully aguired i
owned land.

One of the most vital issues of reconciliation to be sartlied in Post-independent
Namibia is to creats a berter and stable future for z2ll in our councry and

to find an affordabls, accountabls and acceptabls solution for the disctriburtion
and utilisation of land in nacional interest.

Land is the one ressource which binds us all together in a common destiny.

IT commercial farmers, communal land owners and cthese who dream of havinag
a piece of land of their own, want To co-2xist in peace and prosperity, we
will have to find and explore common ground in dealing with the wvariocus land
issue facing our csuntry.

THE MOST IMPORTANT TSSUES TO RESOLVE ARE:

1. The pattern and cesirability of land ownership in the commercial areas.
2. The future of traditional tribal land ownership.

3. The development of a land tenure and financing system wnich makes land
ownership accesible and secure to all.

4. Ensuring the susrtainable and producctive use of land to benefit borh present
and future generations. Land ownership is notv only a right, it carries
cerrvain responsibilities. One such responsibility is to ensures thatr land
is put to besr use, otherwise the land is a liability to owner and country
alike.

In adressing this burning and higly emovional issue on land reform and rthe
land question in general (detail) every conclusion and recommendation must
be based on just and reliabls hisvoric, judiciary, sosial and economic facts.
This speciiic paper is thus also free [rom political connotartrions and =2morion.



HISTORICAL BACKGROUND.

South West Africa came into being under agreements and boundary sattlemencts
terwesn interescte’ cowers of the time, Germany, Portugal and 3ritain.

There is no reliapls information apouvr the axact 2xtant of the areas inhabitad
by the various population groups of SWA prior to the secend half of the previous
century. Especizlly Iian the scuthern part the gopulatiasn groups wares nomadic
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nercasmen, huntars ang gatherers of veisi focd.

The Nama and the Herero represantad the herdsmen, the 3usomen and the Damara
The gatherers of <+ve2ld food and the hunters. Claims to specific areas and
sncroaching on c"az:.ng rounds gave rise to the continual clashes berween
these groups. T 3ushmen and the Damara were gradually forced out by the

Nama and the Herero into the more inaccessible mounrtainous and deserrt parrts,
and throughout che 19th Century clahes over claims to land were cthe cause
of a bloody war =zetween the Nama and the Herero, which did not end until

the Garman occupation of the Terrizory.

With the commencement of German ruls in the Tarritory, the question of devision
of land arose. Imperial proclamarions of 1898 and 1903 made provision for
the establishment of areas for occupation by indigenous population groups.

On taking over the responsibility in the Tarritory in 1915 by the SA Governmenc,
therefor, the position as regards lana rights was a complimentad one. In
the southern part of the Tarritory the land was devided Inrto:

Farms for Whit2s and individual ownership, home areas f{or scome groups
ecognised under original creaties, allocaved areas for occuparion and
Stock-grazing ancd Government lands.
In rhe north, on the other hand, the XKaokoland, Ovamboland, Okavango Tarritory
and Caprivi, the various populaction groups occupied their home areas in accor-
dance with ctraditional righcts.
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In rerms of the Treaty of Versailles (the Treaty of Peace and SWA Mandace
Act, 1819, Act No. 49/12121) cthe rights over State lands in the Territory
passed ro rhe Government of SA as Mandatory. This Act provided iInrver alia
as follows:

"No land wirthin the said rerritory now or here-arter set apart as a reserve
for natives or colloured persons, shall be alisnartrad save under the aurhori-
ty of Parliament: Provided that nothing :in rthis section contained shall
be deemed ro gzrohibit the Governor-G2neral, in respect of land conrtained
in any such reserve, to grant individual itls o any person lawrfully
occupying and snritlea ro such land."

Thus roday still cerrain areas belong fo individual gopulacion groups, while
on rhe orher hand, ir should also be raken inrto consideration rhat in rthe
so-callad commercial areas, surveyed land roday belongs to privarte owners.
In rhe search rfor {inding an acceprable just and geacerful solution for rhe
land reform and Iand question, ownership must be recognised wherther Iir be
communal or privara. [t is clear from rhe above menrioned historical facrts
rhar land was aquired by popularion groups as well as by individuals and
srricrly in accorzance with rhe ancisnr and presenr iarernationally recognised
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norms, namley:
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3y conquering i
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3y means of negotiation
3) By occupying unoccurisd land
4) 3y means of donation, and

3) Through inherizance.

If one does not accept this, 3the 3Sushmen ineviztably wil
ustifiably lay o o land in Namibia as cthey wers
a2

1 be the only one
¢ the country.

B
first TO have occu-
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No-one can ctherefor justifiably claim chat land should merely bs disctributed
by taking it away from rightful owners and rediscribucing it ac will.

EXPROPRIATION OF LAND UNDER THE
NAMIBIAN CONSTITUTION 1990 AND FROM A
COMPARATIVE LAW PERSPECTIVE.

THE GUARANTEE OF BROPERTY.

Article 16(1) of the Constitution of Namibia guaranctees every person the
right to own immovable property in any part of Namibia.

The Constitution acknowladges that the individual has inalienable and undis-
posable fundamental rights and freedoms. These rights and freedoms are nort

- -

oniy a srtated programme to be pursued by the government but constitute an
assentially private sphers of freedom of the 3individual; thus they serve
to protect the individual against interference by the srtate.

That the constizurtional guarantee of individual ownership rights :is also
cbvious from Arv. 16(1) itself. It states thal all person shall have rthe
right to own, acguire, and dispose of property.

The basic principle is thus that property is guaranteed comprehensively as
a fundamental right and freedom. Thus, aevery regulation pertaining to progerty
will constitute a limitation of a fundamental human right and freedom. For
any such limictarion the Constitution must provide for expressly, as is set
out in Article 25(1).

This clearly conrers the right to expropriatre onto the state. The question
is to which exrtent and when the statve may do so, the possible scope or, and
requiremencs, for expropriations, and the position of Article 16 in the systam
of the fundamenrtral rights and dutiss and general pgrinciples crearvred by rthe
Congtizurtion.

CONDITIONS FOR EXPROPRIATIONS:

Sublic Inrterest.

Guarantae of Praogercy,

As rhe guaranree or property is a Jundamenral right it has Fo be =2nsured



that an axpropriation is suitable to achisve rthe publiz inverest the attuinment
of which is intanded. From this it is to be deducsd that an expropriavion
may only go as far as necessary rto achieve the 2nd or the objective being
in the public invsrest. Additionally, the expropriaticn has to be indispensable
(necessary) for <cthe 2n .saged application. Zxpropriation thus is o1’y the
last feasible mean. It is only lawrful Lf there is no other legally or sccnomi-
cally justifiabls solution whnich would guarantee a bherTter pgrorvesction of privars

gropersy, put diffsrenriy, axpropriaviom is - ruled outr if the preopesrty ean
te aau;rsd by normal transacticn op if rtha Intencded zroject can be raglised
on property already belonging to ctha state or otherwise availabls withour

havxng to inverfsre with the rights of others.

JUST COMPENSATICN.

The Namibian Constitution reguires :in Arcv. 16(2) Zor an expropriation to
te accompanied by '"iust compensartion'.

Under internactional law just compensarion has been Iincerpreted as promprt,
adeguate and affacrtive paymenrt.

In all cases wneres the just compensation clause 1s appliad the marker values
is of utmost importance in derermining the value to be played.

CONSEQUENCES FOR NAMIBIA.

It is perfactly la2gimate under the Namibian Constitution to expropriarte,.
However, expropriation has to be che ultima racvio if state legislatrion and
action. 3Before 1t 1s possible to resort to expropriation, all other means
wnich are less Iinfringing upon rthe individual's human rights and freedoms,
nave ro be considered and, if possible, employed. Where the state can promots
rhe public inrteresr without infrianging individual rignts and freedoms, such

approach must be given preference, by virtue of the Consctitution.

A land reform would trhus require, conscitutionally speaking, to be in accor-
dance with the principle of proporrvionality and rhe "theory of action by
stages'", wirh rhe resulting following schedule of consecurive steps of acrtion:

v1) urilization of unused land already belonging to the state;
i2) distribution of underurilized land, already belonging to the state;

(3) other measures Lelow rhe level of axpropriation, 2.g. imposition orf cerrain
raxes. Limitarion of the right ro use rthe land, preliminary resrricriens,

.<) expropriarion of land whose owners have allisnafad or avandoned the progerry.
According ro rhe conscirutional requiremenr of necessity, such expropria-

rion can only may be parrtial and may only in.rhe last conseguence be
complere;

13) as a lastr resorr, expropriarion of properry whose owners have groven
rheir interest in and solidarity with the property. Again the =2xrvenr
of Fhe permissavule expropriarion is limired Ly the necessity requiresmenr.

Wherher rhis procsss has been adhersd ro will bLe subjecr ro judicial review.
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The compensation which is payapbls serves to indemnily for the Llimitation
of the right or property. Thus, the compensation <constitutes an integral
part of the constitutional protection of the right of private ownership of
groperty. The Court must not only reviaw, according to the standards as des-
crived above, any expropriar.sn law or action, but just revisw edqually "2
amount orffsred as compensation. 30th questions are :Inseperabls and 2agqually

subject to Jjudical reviaw. This follows finally frem the fact that Articis
18(2) confers a right to Jjust compensation onto tThe axpropriatad person.
This right thus ceonstitutes part of the fundamental rights and Ireedoms as

-

set out in Chapter III of the Namibian Constitution.

The present system of land tenure is the product of the past. Hisvorical
sertlement patterns, past policy trends and broad sosio- and democratic procces=
ses, all to some =xtent played a role. All cthese factors and many others
contributad to <the current problams that 2xist as regards land ownership
and land utilisation.

These problems cannot be solved merely by expropriation and redistribuction
of land. The right to own land must be respectad and be treasd in accordance
with the Namibian Constitution because land reform and the land guestion
involves many other issues such as the economical use of land, rural and
urban development, urbaniszation, housing, sguatting, community development,
The establishmentv of communtiy Llife, the quality and security of the rtitle
in land, land registration systems, the advancement of agriculture and the
oreotection of the 2nvironment.

-
-

In the rtraditional areas, ethnic and tribal communicties are realities rthar
avolve narturally :in Black community life. A tribe's Identification with its
land and the communal tsnure are 2ssential for the continued existence of
tribal community Life. These realities cannot be :ignored when dererminig
a general land policy.

The Government should rather 2nable rtribes to eventually convert to individual
tenure, but in such way thar this will not l2ad to a breakdown in established
social srtructures.

Thus it is believed rhat any ~forced programme for the restoration of land
to individuals and communities who had to give up their land on account of
past policies or for other historical reasons, would notr be feasible and
not in accordance with the Namibian Constitution.

Apart from the vast portentrial for conflict inherent in such a programme,
overlapping and conrradicrery claims to such land, well as other pracrvical
nra

sroblems, in parvicular rhe financing there-of, would make itrs implemenration
axtremely difficulr, if nor impossible.

Furhermore, the fact thar rhe present private owned land was legally acguired
cannot be ignored and thereror no-one can righrfully claim rhat such properry
be axpropriared or resrricred.

¢ must rherefors be regarded as in the inrterest of geace and progress, that
he present posirion should be accepred and that rhe opportunities afforded
Jy rhe new land policy, should be =2xploired fo bLring abour a more aguirtable

Jispensarion. An .arrempc ro rerura ro rhe previous oraer, will only disrupc
=he counrtry's pace ot development to the derriment of all.

k0



THE SOCIO-ECONOMIC SCENE.

the Structure of Agriculture:

Agriculture is the second most Important productive: sector in Namibia, after
aining, in terms of contribution %o the GDP and sxgorts. It is the largest
amployer, supporzing either diractly or indirsctly some 70% of a2 population

of 1.8 million.

Agricultural land is dominatsed by two systems of Tenure. On the one hand

-

thers is private ownership of agricultural land, whish is utiliged for agri=-
cultural producrtion on a commercial basis and accoréing to modera farming
oractices and merthods.

On the other hand thers is the traditional communal occupation of land, which
entails the utilisation of small-scale farming practices and methods on a
subsistence or sven sub-subsistence basis. :

The Government should appreciate the role and importance of the commercial
agricultural sector, as well as the difficult position in which that sector
finds itself in from time %o time. The facr thar substantial Stare Iunds
have been voted over the years to .assist agriculturs, bears testimony to
this. The Government should within the limits of 3its resources, continue
To assist agriculture wnere chis is merited. However, in future it will also
te necessary to give serious artention to unlecking rthe agriculture potsntial
garticularly of those areas where subsistence farming practices predominartsa.

The communal sub-sector has the greatest potensial ZIor new growth. Indeed,
unless communal agriculture can be revitalised, there is little hope for
growth or for employment. Rural poverty will relocate itself to the cities
with the gravest possible consequences. Namibia will face a long period besert
by social and economic difficulty while it attemprs to lift the levels of
skills and abilitiess in the workiorce to a level where widespread industrilisa-
tion is possible.

To summarise: Thers are still vast areas in the north of Namibia which presently
are either under-utilised or virtually wunused due to a lack of warter and
farming infrastruccture. Provision of adequate systams 2manating from the
major rivers, would enhance rthe agricultural porenrial of the region and
improve the position of the subsistence farmer.

Above all the development of new agricultural land is of greartr necessity
to cacer for the future agricultural needs of the peopl2 of Namibia.



SUMMARY :

in

conclusion, ACN reiterates that this paper is a sincere attempt to assist

the Government of the Republic of Mamibia in meeting its commitments To the

e

people of Namibiz with the minimum disruption to The =2conemy as

n

whole.

_

seeking to achiave this, if is trustad that the Zoverament will bear che

following objectives in mind:

)
/

.

2)

10)

L)

Sxisting productive farmers, nust Ye able to = and ing
to = remain farming without prejudi

and homes. Ungualifisd axpropriation of commercial ~farms shall lsad <to
decline in agricultural products and s2scalation of unemployment.

Namioia's sound 2conomic bases must not be sroded or jeopardised for short-
term expedisancy.

£l

Namibia's communal farming be upgraded and developed with the Ifull consent
and co-cperation of communal farmers.

That aven unused land be develored To the full but also in line with Nami-
bia's constitution, <thatr is, with the consent and co-operation of the
ownears.

8 T

That the government's policy for proposed 2conomic restructuring and libera-
lisaction, its regional food security responsibilicies, its exporct promotrion
and proposed smployment creation, and tne uplifiment of <the living and
aducarional standards of all citizens of Namibia are cotally and unegui-

vocally supported by ACN.

That nevermind who had come to Namibia first and who had come here last.
The crux of It all is thatr we are all here togerther now and we need each
other To creat2 a better tomorrow for God, man and counctry.

]
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That agricultural land will be used for agricultural purposes only.

That agricultural land will bLe conserved in terms of the national conserva=-
tion strategy.

That the production of crops and livestock, in rta2rms of narional policy,
must be relatred to domesTic requirements and export markert opportTunitiss.

That appropriate levels of productivity and wurtilisation, as derermined
by rhe appropriate authority, must be maintained.

Thar the infrastrucrture, credit, input, delivery, transport systems and
markering constraints in the communal, small scale commercial and resertle-

ment areas will be overcome in order to 2nsure pgroductivity. Furcher,

~he infrastrucrture, should be in place before farmers are resertlad.
Employment opporrunirtiss must Le maximised.

Thar rhe rare of resarrlement matches up fo The resources available,
ro meetr the aspiratvions of rhe geopls, bur withour jeopardising narional
productivity.

Thar recommendarions for the =2srtablishment of v:able reserctlament mnodels
approoriarae ro eacn agro-2coliogical region be made.

Thar special 2mpnasis be placed on resertlement aof farms on land with
an undeveloped irrigarion porenrtial.
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That recommendations be made on The qualifications znd resources of cerscons
To Le resarttlad.

ommendations Take into account resources available
ul implamencavion on the ground.

That all proposals and re
and be capabla of success

O

That all farmers be given the bLest available <training, thus laying a
golid foundation for the

That a body of responsible psopls, let by an 2minsnt person whoss impartia-~

28 .,..

ity and integrisy :is beyond repgroach, be formed at national and regicnal
svels, with full r tvation of all interess2d partiss, wno will
detarmine the 2gurss of tha rass sment programme, '“ki-g due cognisance
of <cthe Government's political requirements and the nation's svabilicy

and progress.

That in order To acquirs land for resettlement with 2 minimum or no sconomic
disruption, it will be sessenrial to observe certain priorities, These
naving been worked out as follows, with catagorias (1) through (5) teing
the first priorjity for resevtlement to the last:

20.1) Existing unoccupied communal land.

20.2) Unproductive land, irrespgective of ownership.

20.3) Land volunvtarily offsred for sale To the Government.
20.4) Unproductive land owned by multi-national companies.

Land currently owned by the Government and or communially owned land,

but not yet settled must clsarly be the first priority for resectlsasment,
together with land offered freely to the Government for purchase.

With regard to State's land, in view of land hunger and limited resources,
there can be no justification whatsoever for <the State participation
In commercial ZJarming operations other than through the role of core
development of Infrastructure or resettlement purgoses.

The ACN, however, has no problem with land heid by commercial farmers
foreigners or multi-national organisations as it is our belief that there
should be no discrimination of landowners in terms of =2ither the numver
of properties they own and operart2 or the size of those properties, provided
they are fully uctilised and pgroductive and create smployment opportunicies.
One of the most serious .lssues facing Namibia at present is the question
of unemployment, and as long as a producer is utilising his holdings
fully, is productive and maximises 2employment opportunities, he should
be no more prejudiced than a chain store owner, bus company or transport
fleaet owner.

History has repeated itseil over and over througn the years rthat when
someone makes any acTtampt TO Take another man's land without av first
reaching absolure consensus over the Iissue, such acrtrion inevicably lsads
ro conflict, whether such land be undeveloped, communal or privately
owned. Conflicr is definitely nortr iIn the interest of e2conomical develooment
or nartrional reconciliarion and rhe promotion of f{oreign aid, iLnvestment
and developmenrt.

The principls of land rax applied to commercial farmers Ls acceprable,
butr Lt must Le bLased on economic principles to assure thart 1t deoes not
disrupt or harm economic production Ln any way.



It is evident that the first griority %o be addressed is the development
and wupgrading of the communal farms, the creation of marksts for ctheir
products, the acguiring and surveying of unoccupied land, the provision
of infrastructure such as water supply, roads and Zancing for these areas,
the settling of prospective farmers.

It is realised that the cost of such an undertaking would run into hundreds

R
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of millions of Rands. It is clear that Namibia cannot generate tThis kind

of money from own revenue. Only loans and grants from the Iaternavional
in serzling

community could finance such a programme which is a prersquisite i csling
this burning Issue of land reform in national interesrt.

The colonial powers, The Republic of South Africa and West Germany, is
indebrad to Namibia to contribure chrough financial and other neans,
to an extraordinary development plan for the north, north-2astera and
north-western regions of Namibia as both colonial powers had only developed
those parts of Namibia that prorited them best. The International Community
as well as the United Narions are also indebrad to contribute to the
development of the northern regions as they in rturn did northing act all

to compel the colonial powers to cdevelop the said regions.

The magnitude of the past played by agriculture in the national 2conomy,
social dimensions and in political stability of our beloved country,
demands that the land reform and land question be so resolved that it
promotas above objectives. Namibia gained internarional acclaim nor only
with its democratic constiturion, but more due to the fact thatr the
Constitution was compiled after all the political parties in the National
Assemuly had reached consensus on the mattar. More so Namibia must endeavour
to become the pinnacle of democracy in Africa in yer again reaching consen-

sus on land reform and the land gquestion.

For its part, the ACN will nor be found wanting in working with Government,
at borh the regional and national level, to map out a land strategy that
will encourage farmers and those wno wish Namibia to develop and prosper.



