
  

  

SUMMBRY (OF 

| ANDREFDRM DOCUMENT 
  

COMPILED & PRESENTED 

BY 

TM. DE WET 

  

CHRIRMEN 

ActioN CurisTian NATIoNAL 

JUNE , 1991

< ., • . ~ ; . . 

: 5UMMRRY OF 
' 

tFJND~EFDtlM DOCUMENT 

C.HRIF<MAN 

ACTION CHRISTIAN NRTIDNRL 

JUNE~ 1991 



| REFOR™ AND LAND QUESTION IN NAMIBIA. 

SUMMARY OF ACN'S OPNIONS AND RECOMMENDATIONS. 

FOREWORD: 

  Land reform and % i : i is the mest important and chailen- 

ging issue ni i : wo all citizens of our 

souncry, To broadsn oppor: : 

  

communal and commercial for all 

owned land. 

  

  One of the most vital issues of reconciliation to be sarttied in Post-independent 

Namibia is to create a better and stable future for all in our country and 

to find an affordable, accountabls and acceptabls solution for the distribution 

and utilisation of land in national interest. 

  

  

Land is the one resource which binds us all together in a common destiny. 

I commercial farmers, communal land owners and those who dream of having 

a piece of land of their own, want to co-2xist in peace and prosperity, we 

will have to find and explore common ground in dealing with the various land 

issue facing our country. 

THE MOST IMPORTANT ISSUES TO RESOLVE ARE: 

1. The pattern and desirability of land ownership in the commercial areas. 

2. The future of traditional tribal land ownership. 

3. The development of a land tenure and financing system which makes land 

ownership accesible and secure to all. 

   4. Ensuring the sustainable and productive use of land to benefit both present 

and future generations. Land ownership is not only a right, it carries 

certain responsibilities. One such responsibility is to ensure that land 

is put to best use, otherwise the land is a liability to owner and country 

alike. 

       

is burning and higly emotional issue on land reform and rhe 

  

In adressing t 

land question in general (detail) every conclusion and recommendation must 

be based on just and reliable historic, judiciary, sosial and economic facts. 

This specific paper is thus also free from political connotations and smortion.

!. . 

THE LAND REFO~ AND LAND QUESTION IN NAMIBIA. 

SUMMARY OF ACN'S OPNIONS AND RECOMMENDATIONS. 

FORE ... ORD: 

~~~d refor~ and t~e land ques~~on i~ general :s :he ~os~ i~por~anc and ~~allen-
5:::g i ssue i~ reac=-::::g ~:-:e oo j ec~:..ve -=o do ~ us~~ce ::,:, all c~t:~ze::s o :~ our 
cou::c~y , also as :ar as r~gh~s 1:0 l~~d are concer::ed, 70 broaden oppor~~~i~~=s 
:or all •.o~hile preservi::g ~a•.o~fully aqu.:..red r.:..ghcs :~or .:ommu::al and co:;,merc.:..al 
owned l~'1d. 

One of the mosc vi:al issues of reconc~liat~on to be ser~:ed i:: Post:-independenc 
Namibia is to crea~e a bec':er and st:able fut:ure for all in our country and 
to f:i~d an affordable, accouncable ~,d acceptable sol~~.:..on for the discr:ourion 
~,d utilisation of l~'1d in na~ional :int:eresc. 

L~'1d is ~he one resource whic!i binds us all toge!'he!"' i:l. a common des1:iny . 
r: commercial far:::ers, communal 1~'1d owners and rhose who dream of havi:1.g 
a piece of land of their own, wa'1t: to co-exist: :in ;=eace and prosper: ~Y, •.o~e 

'llill have to find and explore common ground ::.:1. deal:.::g '·"i th the various land 
issue fac~ng our coun~ry. 

~ MOST IMPORTANT ~SSUES TO RESOLVE ARE: 

1. The pacter:1. and desirabili::y of land ownership i~ c!ie commercial areas. 

2 . The future of ~:-aditional tribal land ownership. 

3 . The development' of a land t~nure and fi:tanc:.:tg sys~em ';llhich makes land 
ownership accesible and secure t o all . 

4. Ensur::.~g the sustainable and produc~::.ve use of land ~ o benefit both present 
and future generat:ions. Land ownership is ::o~ only a r i ght, i c carr::.es 
cer-c:ain responsibilities. One such responsibility is to ensure t hat: land 
is puc to besr :Jse, ocher•.vise rhe land is a liabil:.~y to owner and councry 
ali!<e . 

In adressing th~s \Jur:1ing and higly emocional i ssue 0:1 land refo rm o.nd i":he 
land ques t:ion i :1 ~eneral (detail) every conclusion and recommendar~on must: 
be based on just ~"id r~liable hist:oric,jud~ciary, sosial and economic f~c7s. 
~his specific paper :s t hus also f~ee from polit:.cal connot:at:ions and emorion . 



  

CAL BACKGROUND. 

I South West Africa came into being under agreements and boundary settlements 

between intereste’ gowers of the time, Germany, Portugal and 3ritain. 

  

information about the exact 2xTenT of the areas inhabited 

tion groups of SWA prior to the secend half of the previous 

in the southern parz the population groups were nomadic 

n, hunters and gatherers of    food. 

3ushmen and the Damara 

  

The Nama and the Herero represasntad the herdsmen, 

  

  

the gatherers of weld food and the hunters. Claims to specific areas and 

encroaching on grazing grounds gave rise to The continual clashes berwveen 

these groups. The 3ushmen and the Damara were gradually forced out by the 

Nama and the Herero into the more inaccessible mounrtainous and desert parrs, 

and throughout the 19th Century clahes over claims to land were the cause 

of a bloody war &zetween the Nama and the Herero, which did not end until 

the Garman occupavricn of the Territory. 

With the commencement of German rls in the Tarrirtory, the question of devision 

of land arose. Imperial proclamations of 1898 and 1203 made provision for 

the establishment of areas for occupation by indigenous population groups. 

  

On g over the responsibility in 1815 by the SA Government, 

therefor, the position as regards land rights was a complimented one. In 

the southern part of the Territory the land was devided into: 

  

al 

2   

  Farms for Whitas and individual ownership, home areas for some groups 

recognised under original <creariss, allocated areas for occupation and 

sTock-grazing and Government lands. 

  

In rhe north, on the other hand, the Kaokoland, Ovamboland, Okavango itory 

and Caprivi, the various population groups occupied their home areas accor- 

dance with traditional rights. 

    

In terms of the Treacy of Versailles (the Treaty of Peace and SWA Mandate 

Act, 1919, Act No. 49/19191) the rights over State lands in the Territory 

passed ro rhe Government of SA as Mandatory. This Act provided :inrer alia 

as follows: 

"No land within rhe said rerritory now or here-arter set apart as a reserve 

  

for natives or colloured persons, shall be alienared save under the aurhori- 

ty of Parliament: Provided that nothing in this section contained shall 

be deemed ro grohibit the Governor-General, in respect of land conrained 

in any such reserve, ro grant individual ritle to any person lawrully 

occupying and anritled ro such land." 

  

  

    

i ow
 Thus roday still cerrain areas belong ro individual population groups, whil 

on rhe orher hand, if should also be raken inro consideration rhar I 

so-called commercial areas, surveyed land roday belongs fo private owners. 

In rhe search ror {inding an acceprable just and geaceful solution for rhe 

land reform and land question, ownership must be recognised whether ir be 

communal or privare. [t is clear rom rhe above menrioned historical tacts 

rhar land was nquired by population groups as well as by individuals and 

strictly in accordance with rhe ancisnr and presenr ianrernmationally recognised 

  

nmorms, namleay:

; 2. 

HISTORICAL BACKGRO~~. 

Sourh '.oJesr. Africa came :..nt:o be:.:1.~ u:1.der agreemenrs a.."l.d boundary se-c"Clemem::s 
ber·.veen :..nt:e!"est:e:' ;::owers of the t::.::le, Ge!"many, ?or:-:..:gal a-"ld 3rit.~i.n . 

!he!"e :..s no rel:.aole :..:J.for::lat::..on abour the exaci: ex:-e~:- of r~e areas :..:l.haoi:ed 
by the var:..ous pop:..:lar:..on g~oups of SWA pr:..or to :~e secc:1.d hal~ of the p~ev:.ous 

cent::..:ry. Sspec:..al::r :..:1 ::he sout:;;er:l. par-:: ;:-he oooula:::.on groups ·.vere :l.Or:l ad:..c 
~e;dsi7ten, hu:1t: e~s ar.= ga't:=-:er-e!"'s o f ·.te.l'i ~ood . 

:'he ~ama and : he :-:erero represent:ed rhe hercsiilen. :-:"'.e 3ushmen and -:he Damara 
garher~~s of ·:eld food a-"ld :he hu:n:ers. Cla:.:::s :o s~ec:..~:..c areas a_•d 

enc~oac~:.:1g on g~az:.:1g grou.:1cs gave r:.se r o rhe co:J.r:..:1.ual c lashes bec·.veen 
:'hese groups. The 3ushmen and rhe Damara 'Jiere gradually forced out by rhe 
Nama and the Here:-o int:o r:h e more· :.:J.access:.ble mounra:.:1ous a.r1.d dese!"':' part's, 
and throughout: :.-he 19th Cent'ury clahes ove!" cla:..ms :o l and were t:he c ause 
of a bloody •.var ':en ... een t he Nama a."ld t:he Herero, ·.vh:.ch d ::.d not: end unt:::. l 
i:'he Ge!"ma!'l. occupar :..on of t he !e!"~:..rory. 

1ili t:h t:he commencement: of German ~ule i:1 t he Te!":-:.. tor:', •he question of devis:..on 
o f land arose. :;:ii!per:..al proclamar:.ons of 1898 and .903 made prov:.s:.on for 
rhe es-.:abl:..shmen-c of areas for occ~pac:..on by :..:1d:..;enous populat:::.on groups . 

On tak::.:1.g over rhe ~esponsib::.l:. ty :.:1 t he 7e!":-::. t ory :..:1 l 915 by t he SA Gover:J.ment, 
rherefor, t he pes: ::.on as r egards land r:.gh cs ·.vas a compl:.men ced one. I:1 
the sourher:1 par• of rhe Terr:. r.ory r he la.r1.d ·.vas dev:.ded :.:1co: 

Farms for Wh::.res and i nd:.v:.dual ownersh:.p , home areas for some groups 
recogni sed unde!" or:.ginal r. rear.:.es, allocaced ~reas ~or occupar:.on and 
st-ock-grazing and Government: lands. 

I:1 rhe nor'-h, on :~e other hand, ~he Kaokoland, Ovamboland, Okavango Ter~:. tory 
a!'l.d Caprivi, t he var:.ous populac::.on groups occ:Jp::.ed 7heir home areas :.:1 accor
dance wirh rradir:.onal rights. 

I n r.:erms of 
Acr., 1919, 

t he :':-eaty of Versa:.lles (the Treacy of Peace and SWA 1~a.'1dat:e 

Act No. 49/19191) c:he :--ights over Stat'e la."ldS i n t he Terri -:ory 
rhe Government: of SA as Ma.r1.darory . Th::.s .-\et provided :.nre!" alia ;Jassed r.o 

as follows: 

"No land wi rh:.:1 .-he said rerri tory now or here-afte!" set apart as a reserve 
fo r :1ar:.ves or ~olloured persons, shall be al:.enared save under ~he aurhor:.
ty of Parli<J.menr: Provided rhat: norh:.n~ :.:1 rh:.s secr:.on conca:.ned shall 
be deemed ro ;: :-ort:.bi t: r.he Gove:-:J.or-G.;me r nl, :.:1 ~es~ec o; of land con ra:.:1ed 
:.:1 any such :·ese!"ve, r.o ~ranr :.:J.di•; idual ~.:.. t~: :-o ;:my per~on la•.vf:.:lly 
occupy:.ng nnd :nr:.::led ro such !.and. " 

':'hus r oday s r.:. !.l : e!"'r.ain areas belong ro :.nd:.v:.du<J.l ;:opulac:.on groups. ·.·1hile 
on rhe orher hand. :.r. should also be r.aken i:1ro cons:.der.:tr.ion rhar :.:1 rhe 
so-c<J.lled commercial nreas, surveyed land roday belongs t o privar:e owners. 
::1 rhe Search for finding iln rlCC!?t'<lllle jusr ;md t=eaceful SOluc:.on !'or ihe 
l.<l!ld r efor:n <1nd !.;md quesr::.on, ownershio musr. be r ecognised whe':her :.r be 
(:ommunal Or pr:vare . [ 1: is clear :'rom rhe :tbove :::enr:.oned histor:.cal filCi:'S 
l"har land \vaS .1qu.:.red by popular:.on ~roups .:J.S '.vell c'\S by i nd:.v:.duals nnd 
;;r:-:c:-!.y ~:t uccor~:\nce wirh rhe r1nc:.enr <J.nd presenr ~:trer:'l.:tc::.onall:; reco~n.:.sed 

~01":':'15, :'1Cl/11l~y: 



3. 

l ) 3y conquer-:.ng .: -
2 ) 3y means of r.egoc::.ar:..on 

3 ) 3y OCC:Jpying U!lOCCt.q: :.~d land 

.:!. ) 3y :neans of donat:.on, and 

-::- one does not accep t :-!'lis , the 3ushme!'l. :..:H~·r :. :-acl:; ·.11ill b~ t he o:tl:; one 
~L:st::.:~:.ably lay cla:.:n to land :.:1 Nam:.:.,:..a as -.!'ley ·.11e!'e :-=-.e ::.r-s-: -eo have occ·..l
~:.ec 'he country. 

No-one ca.'1 r.he:--efor- jus-;:::.:~:ably cla:.:n t!'lat la.,.,.d shouli me:--ely be c :.s-::-:.·:u::ed 
by taki:1g :.. t away :~:-om righr:~ul owne:--s and :-ec:.s-c:-:.:Ju-::..::g i-: at: •.11ill . 

EXPROPRIATION OF LAND UNDER THE 
NAMIBIAN CONSTITUTION 1990 AND FROM A 

COMPARATIVE LAW PERSPECTIVE. 

T~ GUARANTE~ OF PROPE~TY. 

Ar~:..cle 16( 1) of the Cons-c:.;:;ut:..on of Namibia gua.:-a.'1tees eve:--y person the 
right: t o own immovable propert'y in any par1: of Namibia. 

T!'le Cons-c:.tut:.on acknowledges t!'lat the individual has inaEenable and undis
;:>osable funda'llenral r:.ghts and freedoms. these righrs and freedoms are not: 
only a s1:a1:ed pro~ramme t'O be pursued by the gove:--:'!.ment bu1: consr.:.. r.ure an 
essen1::..ally priva1:e sphere of freedom of the :.ndi•r:.dual; thus they serve 
eo protect the :.nd:.vidual against :..nter-:erence by the st:ate. 

7hac. the const::.::ut:ional guaranr.ee of ind:.vic!ual ownership righ-cs :.s also 
obvious from Arr. 16(1) :.tself. It states rhal all person shall have rhe 
r:.ght t o own, acquire, and dispose of property. 

The basic pr:.nc:.;Jle is thus t hat prope:--ty is guara'1r-eed comprehens:.vely as 
a !"undamental r:.ght and freedom. Thus, every regulac.:.on pertaining t o properc:y 
'"'ill consr.:.tute .::1. Emitation of a fundamental huma.'1 right and freedom. For 
any such l:.mi tar:.on the Consti tu-cion must provide for expressly, as :.s se1: 
out in Article 25(1). 

Th:.s clearly confer-s t:he righ1: t:'O expropr:.are ont:o ~he sr:at:e. The quesr.ion 
:.s t o 'N'hic!'l ext'enr: and •.11hen t!ie sr.at:e may do so, rhe possible scope of, and 
:-equirements, !"or ~xpropr:ac:..ons, and rhe pos:.r.:..on of Arr:..cle 16 :.:1 rhe s ys tem 
of r.!ie :undamenr-.:ll r:.ghrs and du -:..~s and gene:-<ll ~:-:nc~ples c:-eared '.:y rhe 
Cons;:~::ur::on. 

CONDITIONS FOR EXPROPRIATIONS: 

?•..1bl:..c rnrerest. 

Gu<J.ranr~e of Prccer-~~. 

As rhe ,;~_;arnnree 0r' proper~:: :.s .\ ,·undnmenr:ll ~·:.;,;h r ~ t has r o be ~nsured 



  

a _ _ _ publi arerest the attwinment 

of which is inrsnded. From this itr is to be deduced that an expropriation 

may only go as far as necessary to achieve the end or the objective being 

in the public interest. Additionally, the expropriation has to be indispensable 

(necessary) for the 2n .saged application. Expropriation thus is or'y the     

  

last le mean. It is only lawful if there ls no other legally or sconomi- 

cally justifiable solution which would uarantee a berTer protection of privars 

grepersy, put diZffsrently nm is mul the property can 

   gndad ject can be realised 

availabls      aquired by normal tr 

property alrsady ga T or 
ch    having to inter? 

JUST COMPENSATION. 

The Namibian Constitution requires in Art. 16(2) Zor an expropriation to 

Le accompanied by "iust compensation’. 

Under international law just compensarion has been Interpreted as prompt, 

adequate and effscrive payment. 

  

In all cases where the just compensation clause is appliad the marker values 

ils of utmost importance in derermining the value to be played. 

  

CONSEQUENCES FOR NAMIBIA. 

    

  

If is lsgimate under the Namibian Constitution to exprooriarve. 

However, iarion has to be che ultima ratio if state legislation and 

action. possible to resort to expropriation, all other means 

  

wnich are inging upon che individual's human rights and freedoms, 

have ro be considsred and, if possible, employed. Where the states can promote 

rhe public interest without infringing individual rignts and freedoms, such 

approach must be given preference, by virtue of the Constitution. 

A land reform would thus require, constitutionally speaking, to be in accor- 

dance with the principle of proporvionality and rhe "theory of action by 

stages", wirh rhe resulting following schedule of consecutive steps of action:   

  

v1) urilizarion of unused land already belonging to the state; 

) distribution of underutilized land, already belonging to rhe state; n
 

\ 

) other measures telow rhe level of expropriation, 2.g. imposition of cerrain 

raxes. Limirarion of the righr ro use rhe land, preliminary resrricticns,2rtc; 

wr
 

{ 

I=
 axpropriarion of land whose owners have alisnarad or abandoned the proverry. 

Accor g ro rhe conscirutional requiremenr of necessity, such exprosria- 

rion can only may be partial and may only in.rhe last consequence be 

complers; 

  

(3) as a last resorr, expropriarion of property whose owners have proven 

rheir interest in and solidarity with rhe properry. Again the =2xrenr 

of the permissavle expropriarion is limired by the necessity requirsesmenr. 

‘“therher rhis process has been adhersd ro will be subjecr ro judicial review.

.• 

d, 

that an -3Xpropr:=.r:.:m is sui table to achieve the publ:.~ !:1tares1: the atn .. inmem: 
of 111hich is in•ended. From t!'lis .:. t is to be deduced rhat an expropr:at:on 
r.~ay only go as :ar- as ne~essary ro achieve rhe e:1d or the objec1:.:.ve being 
i:1 the public intei"est. A1di~.:.onally, the expropr:at.:.on has to be i~dispensable 
(:1ecessary ) for :-:-.e en· .saged appl:cat:..on. ::xpropr:..arion thus is 01 · y the 
l as-: feasible r.1ean. : t .:.s only J..a•11ful if -:hei"e is no or~er legally or ec::l:1omi
:=al_y jtJsr.:.:~.:.able solur:on ·.o~h.:.ch ·.voul~ guarant"ee a !.Je,-:e:- ;::rorec-:ion of ;::-:vate 
;::-c;:e:-:y, ~ut c:.:.::erenr2.:r, exp:-::l;:r-:ac-:.on :..s ~~ul ed c~..t :- ' "' ~he ;Jrope:-:-:: can 
;;e aqu.:.red ~Y :1or:::al transac:-:..on or ::~ r.he !:::-encec ;:::-ojec:: ca.'1 be :-eal.:..sed 
on ;:rope!"'<:y al.:-eacy belong.:.:1g ro :he s-:ate or ot::e:-· .... ise availabl-3 ..... ::!':our 
having -:o in1:e:-:e:-e ~ith rhe rights of othe:-s. 

JUST COMPENSATION. 

:'he Namibia.'1 Consr:. :-ut ion requires .:.:1 Arr. 16( 2 ) :·::lr an expropriat.:.::ln to 
;;e accompa.'"lied by "~ust compensat".:.on". 

Under in1:e:-na t:.onal law just compensa•ion has been !:1t:erpre1:ed as prompt, 
adequate and effec-::.·;e payment. 

::1 all cases •11het·e -:he just compensat:.on clause is appl:ed the marker ·,ralues 
!s of t..lt'mos c: impor:-ance in dere!"::1i:1ing rhe value to be !)layed. 

CONSEQUENCES FOR NAMIBIA. 

-;-;.. is perf~ct!.y l~gimat:e 1Jnde r~ the Namibian Consr: :-ution to ~xpropr!ar.e. 

::owe•ter, expropr:.a•.:.on has to be the t..tl tima t•at:io .:. : s 1:a-ce legislation and 
action. 3efore · - .:. s possible to resorc to expropr:.ation, all other mea.'1s 
·.vhich are less :.nf:-:.nging upon rhe individual's human rights and freedoms, 
:tave ro be cons:.de!"ed and. if possible, employed. '.v'he:·e t he s 1:are can promoce 
:-he pt..tblic inreres• wl thouc ini 1"!.:1ging ind.:.v.:.dual t'ighrs and freedoms, such 
approach must be g.:.ven preference, by v.:.rr.ue of t he Consritucion. 

A land t•eform •11ould t-hus t• equire. cons t:i t11ti onally speaking, to IJe in accot·
dance '.'l ith the ;Jr:.:1ciple of proporr:onallry and r~e "theory of acr:.on by 
srages'', wlrh t-he ~esulting f ollowing schedule of consecurive steps of act:on: 

·. l) l..tCilizarion of '1:1used land already belonging to rhe srace; 

' 2 ) dis•r ibur .:on of :mdertlt' .:.li::ed land, already belonging to t he s til ce; 

t 3) ot'her measur~s ~elow rhe level of expropriation, e.~. i mposi tion of cer:-ain 
raxes. L.:.mirar:.on of the t·:!.~hr ro use ;;he land, pt•el.:.::tinary resrric:-.:.cns.erc; 

, ..! ) expropria ri.o:1 o:· land whose owners have al.:.enat-ed ot· abandoned the pt·o~e!"'Y · 
According r;:, :-:-:e consr:. rl..tt:.onal t·eq11iremenr of necess iry , such expt·op t·:.a
r :.on can only ::~ay IJe parr :.al <:tnd may only i n . rhe las r consequence be 
(';Omplet'e; 

.:J.S a lc:1sr t·esorr, P.Xpt·opt•i.J.rion 
rheit· Lntet·est' ~ :1 ,md sol.:.dat·i ty 
of t-h e pe rmissaule ~xpropri.J.rion i s 

of pt·operry '.vhose owners have pt·oven 
with t-he prope r ry. Again t-he ~x•enr 

limit-ed by t-he necessity requirement'. 

·.·Jherher r his pt·ocess hns been ndhe red ro •.o~ill IJe suiJ jecr t-o j11dlcinl t·eview. 



wm
 

  

J -- payabls serves to indemnily for the limization 

of the right of property. Thus, the compensation constitutes an integral 

part of the constitutional protection of the right of private ownership of 

property. The Court must not iy reviaw, To the standards as des- 

any expropriat.on law or acti must revisw equally :'e 

as compensation. 3oth questi inseperable and 2qually 

judical review. This follows 

a right to just compensation onro 

    

    

   
      

    

the fact that Articles 

axpropriated person 

  

utes part of the fundamental rights and freedoms as 

f the Namibian Constitution. 

The present system of land tenure is the product of the past. Hisvorical 

IT patterns, past policy trends and broad sosio- and democratic procces- 

ses, all to some =xtent played a role. All these factors and many others 

contributed to the current problams that exist as regards land ownership 

and land utilisation. 

  

  

Trib These problems cannot be solved merely by expropriation and redistribution 

of land. The right to own land must be respected and be treaed in accordance 

with the Namibian Constitution because land reform and the land question 

involves many other issues such as the economical use of land, rural and 

urkan development, urbanization, housing, sguatting, community development, 

The establishment of communtiy life, the quality and security of the 

in land, land registration systems, the advancement of agriculture and the 

protection of the snvironment. 

In the traditional areas, ethnic and tribal communities are realities that 

2volve naturally in Black community life. A tribe's identification with its 

land and the communal tsnure are essential for the continued existence of 

tribal community Life. These realities cannot be ignored when derterminig 

a general land policy. 

The Government should rather enable tribes to eventually convert to individual 

tenure, but in such way that this will not le2ad to a breakdown in established 

social structures. 

Thus it is believed rhatr any forced programme for the restoration of land 

to individuals and communities who had to give up their land on account of 

past policies or for other historical reasons, would nor be feasible and 

not in accordance with the Namibian Constitution. 

Apart from the vast potential for conflict inherent in such a programme, 

overlapping and contradictory claims to such land, well as other practical 

sroblems, in parrvicular rhe financing there-of, would make irs implamenraction 

extremely difficulr, if nor impossible. 

Fucthermore, the fact thar rhe present private owned land was legally acquired 

cannot be ignored and therefor no-one can righrfully claim that such progerry 

be axpropriared or resrricred. 

t must rherefore be regarded as in the interest of geace and progress, that 

the present position should be accepred and that rhe opportunities afforded 

ty rhe new land golicy, should be 2xploifed to bring about a more aquirable 

Jispensarion. An .arrempc ro rerurn ro rhe previous order, will only disrupt 

“he nsounrry's pace ot development ro rhe derrimenr of all.

7he compensacion 'llhich is payabl~ serves to inder::r.i:~:r for t he limi cation 
of the right of propert y. Thus, the compensacion ~onstitutes ~~ int:egrul 
;:;ar-: of the consr.i t ucional protect: ion of the righc of private owne:-sn:.p of 
;:rope:-ry. The Cour1: must: :10t: only revie•N', according :-o the st:andards as des
c:-ibed above, ~~y expropriat _:m law or ac1:ion, but :;,ust revie•.<~ equally : ' e 
amount: of~ered as compensation. 3oth quescions are i::seperable ~~d equally 
s;.:b j ec:- ~o j udical :--evie•.<~. Th:.s :'oll.ows :~inally f:--c::: t"he fact: i:hat: Art'icle 
l 5 ( 2 ) confers a :-ight: to j us: co~pensacion onro 7~e expropriai:~d ~e:-so:1. 

':his r:.g:1:: 1:!1us cons1:i "::lc.es ;:::ar:- of :he :~ur.darnen-:al ::-ighcs and ::--eedoms as 
ser ouc i:1 Chapcer :II of t he Nam:.o:~~ Constitucion. 

Summary: 

The present: sysrem of land tenure is the produc:- of the past. Hisrorical 
sectlemenc patterns, past policy t:-ends and broad sos:.o- a~d democ:-atic procces
ses, all to some extent: played a role . All t:hese fac1:ors and many ochers 
con1:ribuced to the currenc problems t:hat exist as ::-egards land owne:-ship 
and land utilisac:.on. 

':'hese problems canno't: be solved me:-ely by expropriation and redist:-i~ut:ion 

of land. The right to own land must be respec-:ed and be treaed :.n accordance 
'lli th the Namibian Consci tu cion because land :-efor::~ and the land quescion 
involves many orher issues such as the economical use of land, rural and 
·..1rban development, u;;-ba.'1isarion, housing, squattinr;, community -Jevelopmenc, 
•he est'ablishment: of communciy life, t he quality and security of the ::.. tle 
in land, land regisn··a1:ion systems, the advancement' of agriculture a.~d ;-he 
;:::rctec~ion of the environment:. 

!n the traditional areas, ethnic and tribal communi r:.es are realities rhat' 
evolve narurally in 3lack community life. A tribe ' s idenc:.ficat:.on •,o~i :h its 
l and and t he communal tenure are essencial for the cont:inued exiscence of 
rr:.bal commun~ry life. These real:.ries cannot' be ignored when dere:-minig 
a general land pol:.cy. 

The Government should racher enable t'ribes to event:ually convert to ind:.v:.dual 
renure, but in such •,o~ay that' this will not: lead to a breakdown in est:abl:.shed 
social srruccures. 

7hus :. t is believed !" hat' <:my forced pro~ramme for ;-he restoration of land 
ro individuals and communi ties who had to give up rheir land on account' of 
;laSt' policies or for other hiscorical reasons, would nor be feasible and 
:iOt' ·in accordance \<~i rh the Namibian Const::. tur.ion. 

Apar:- fr-om t he vast' porenrial for confl:.ct: inheren-: in such a programme, 
overlapping and conrradic:-ory claims to such land, · . .-ell. as orher prnc:ical 
;:roblems, :n pan·icular rhe financi::g the!"e-of, ·,o~ouloi ::~aKe :. rs implemenr~r:on 

exrremely diff:cul•, if nor :.mpossible . 

:urhermore, t"he fac~ rhar rhe present' privat:e owned l.lnd was legally ncqu:.red 
canner be ignored and therefor no-one can righrfully claim thac such properry 
~e expropr~nr~d or resrricred. 

: r mus' rherefore be regarded as :n rhe inreresc of ;:eace and progress. rhar 
~he presen r pos:. rion should be ,;ccept:'ed and t·hat' rhe opport'uni ties n.f!'orded 
'..;y rhe :1ew land ;:olicy, should be exploit-ed re bring .1uour n more equirable 
.::spensarion. An .t rrempr ro t·erur:: r o rhe previous order, will only l::.srupr 
:·he r:ounrry' s pnce ,n · developmenr :-o rhe derr:menr of .~11. 



. 6. 

THE SOCIO-eCONOMIC SCENE. 

:"he St':-'!.lc-:ure of Agr:.culture: 

Agr:.c:Jl ::ure is t:: e second mos~ :.::1por:a.'l"lc 
::1.:.:1:.ng, :.n r e:-::1s of conc:-:.':::uc:.on :-o rhe 
~o:ploye:-, SU!=~or:-:.:;.g ei t~er c.:.:-ec:-l.y or 
of _. 5 milEon . 

produc-:.:.•!e s~c-:or .:.:1. Na mibia, after 
GDP and ex;:or':'s . It :.s ~he larges t: 

:..ncirec:-l:r so:::e 70% of a ;JOpulat':.on 

Ag:-:.c-:Jl ':ural l ar.d :.s dominat:ed :,y r·.~o s yst:ems of : ~!'lure. On t:he one har.d 
:~ere :.s private ownersh.:.p 
c-:Jltu:-al pr oduc:-:.on on a 
pracr.:.ces and met'hods. 

of ag:-:.c:..:l tural lane , 
commerc.:.al bas.:.s anc 

'N'h:. : :: :..s ut.:.lised for agr.:.
acco:-d:.:!g to moder:1. f arming 

On the o-cher hand there is the tract:. t.:.onal communal occ:..!pation of land, ·.~hie~ 

ent'ails the '.l t :..!..:.sa-c.:.on of small-scale farming prac:-:.ces and mechods on a 
subs istence or eve!'l sub-subs:.s r ence basis . 

The Government: should apprec:.at'e the role and :.mpor:-a.'l"lce of the commerc:.al 
agr:.cul tural sec:or , as '"ell as rhe diff.:.cul t posi t.:.on :..n which that: sector 
finds .:. t self in from t .:.me to t:.me. The fac t: that' subs~an-cial Stare :unds 
have been vot'ed over the years to .assis'C agricul'::..!re, bears t es t :.mony to 
:his . The Gover:;.men-c should with.:.n the limits of :.rs resources, conr:.nue 
t'O assist: agr.:.cul ture where rhis :..s merited. However, i:t future it will also 
~e necessary t o g:.ve ser:.ous at:em:.:.on t o unlock.:.ng ~he agr:.culture pot'ent'ial 
parricularly of those areas where subs:.s t ence f arming pract.:.ces predominat'e. 

7he communal sub-sector has the great:est' pocensial :or new grow'Ch. Indeed, 
unless communal agr:.c:Jl ture ca.'l"l be :-evi t:alised, t he:-e is 1.:. t-:le hope f or 
growth or fo r employment. Rural pover'ty will relocate :. t self t o t he c.:. t:..es 
·..,i rh r he gravest' possible consequences. Namibia will :ace a long period beset: 
!.:ly soc:..al and economic di :f::..cul ry •,o~hile it a ttemp t's ro lift che levels of 
skills and abili t':..es in the workforce t o a level where ·.~idespread indust'r:.lisa
r:.on :.s possible. 

'!'o summar:.se: There are s -::::.11 vast' areas i n the nort'h of ~lamibia which presently 
are either unde!"-•ltilised or v:.rt'ually unused due :-o a lack of wat"er and 
farming :.nfrasrr-:Jcture. Prov:.s ion of adequare sys;~ms emanat'ing from t'he 
::1a j or r :.vers, •11oul.d enhance the agricultur<tl pot'enrial of t he region and 
:mprove the posir:.on of the subsis~ence farmer. 

Above all the development' of ne•.11 .:1gricul tur<tl land :.s of great' necessity 
ro cater f or t:he fut'ure agricul tural :teeds of rhe peopl~ of Namibia. 
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SUMMARY: 

:n conclusion, AC~l t"eiteraces thac :-h:.s paper- :.s a s:.:1ce:-e at-:em;n -ro assisr 
:he Gove!'":1men-r of the Republ:.~ of ~:am:.bia :.n meec:.:1~ :.ts c~mmir:ile!1rs :o che 
~eople of Namib:. a •11i th che :ni:1:.::1ur:! a:.sn.tpc:.on to :-:.e e~~nomy as :;. .,..hole. 
::1 seek:.::g i:O ac~:.eve th:.s . ·- :.s 7:"!lSred that" the ~ove:-:1menc ·.vi.!.l bear- :he 
~ol_ow:.:1g ob j e~::.~es :.:1 mi:1c: 

=:x:.s, :.::g ;:::-ocuc::.·:e ~ar:-::ers, ::~us-: :Je 
r o r-ema:.:1 :ar::1i:1g ·,..:. : hou-c ;:::-e j ud:.:: e 
~~d homes . Unqua l:.::.ed exp rop:-:.ar:on 

able eo - :1.;-:.d ::1ceed b e enc::uragec 
or :ear of :cs:.:1g rhe:.:- l::: e l:.:'iooc 

of commer- :::.al ~arms shall _ead ro 
dec.!.:.:1e :.n agr:c'.lltural ;Jroduc:s a.l"ld escalat:.on of :;::employmen-c. 

2 ) Namib:.a• s so~~d economic base mus-r not: be eroded or j eopard:.sed for short
rerm expediency. 

3 ) Namibia ' s communal farming b e upgraded and de veloped •.o~i th che : ull consenc 
and co-ope:-ac:.on of communal farme!'"s. 

4 ) '!'ha<: e ven unused land be developed ::o the full bur also :.n li:1e with Nami
bia's consc:.ruc:.on, char is, wirh the consenr and co-ope:-ac:.on of -rhe 
owners. 

5 ) 7hac the gove!'"::menc's pol:.cy for ;Jroposed economic :-esc:-uc~ur:.:1g and l:.~ e!'"a

l :.sac:.on, its regional food secur:. ty responsibil:. r:.es, :. ts export promo-rion 
and proposed employmenr c:-ear:.on, and tne 11pl:.::-:::en<: of :he Ev:.::g and 
educa -r :.onal srandards of all c:. t:. zens of Namibia are cocally and unequi
vocal.!.y suppor-ced by ACN. 

6 ) Tha c: nevermind ·.o~ho had come t o Namibia firsc and ·11ho had co.me here las-c. 
The c :-ux of :. t all is tha-r we are all here t oger!':er now and ·,..e need each 
o <:her 7.0 c rea-re a bec-cer romor:-ow f or God, man and coun-rry. 

7) Tha-c agr:.cultural land will. b e used for agr:.cultural ;:urposes only. 

S) Tha-c agr:.cul tural land loJill be conserved in t erms of the nac:.onal conse!"va
t :.on srrategy. 

9 ) Tha-r the produc-r::.on of crops a."ld l:.ves-cock, :.n r-e!'"ms of na-rional pol:.cy, 
:nus-r be re la red t:o domes-r:.c requ:.:-emen-cs and expor-:- marke-r opporrun::. :::.es. 

10) Tha-r appropriat:e levels of produc-civi ty and 
by rhe appropr:.are au-rhor:ty , musr be main-cained. 

. 1. . . 11 -r: _:.sa -c:.on, as det'e!'"mined 

Ll ) That: r-he infrascructure, crea:.t, :.nput, delive!'"y, t:-ansporr sysrems and 
marker:.~g cons-r~ain cs :~ rh e communal, small sc~le comme~c:al ~nd ~ese rrle

menr areas ·11ill b e ove!'come :.:1 order" t-o ensure ;Jroduct: : •;: ry. : ur:-her, 
~he :.nf~asrrucr'.lre, shoul d be · ~ ~l~ce before far~e!'"s a re reserrled. 

l2 l C:mploymen -r opporrunir:es musr \.;e max:.mised. 

l 3 ) 7har ~he ~are of reset'rlemenr ~acches up ~o ~he 

t o meer the aspira-c:ons of rhe people, bur- wi rhour 
product::. vit"y . 

resources available, 
j eopard:.s:..~g nar:onal 

t ..l ) Thac recommend:1c:ons fo r ~he ~st'abl:.shmenr of v :<1ble resert"l~men-r models 
r.tppropr:are r o eacn n~ro-.,.colog:cnl re~ion be made. 

~: l 7rl:li spec:.::11 ~mpnas:.s !.Je pl::1.ced on reserrlemenr .:-C f·arms on l.:md '·"i th 
an 11:1de veloped :.~r:gar:on porenr:::1l. 
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That recommendations be made on the qualifications znd resources of cersons 

to be resettled. 

That all proposals and recommendations take into account resources available 

and be capabls of successful implamencation on the ground. 

        

  

   

That all farmers a 

solid foundation for 

That a body of responsible peor X person whose inparvtia- 
r and integricy is 3 : at national and regicnal 

levels, th wil r interested parties, who will 

  

determine the ssurss 

of the Government's 

and progress. 

  

the nation's SRenTLtey 

    

That in order to acquire land for resettlement with 2 minimum or no 2conomic 

will be essential to observe certain priorities. These 

s (1) through (5) being 

  

      

  

disruption, 

having been worked out as follows, with catasgo 

the first priority for resettlement to the last: 

  

20.1) Existing unoccupied communal land. 

20.2) Unproductive land, irrespective of ownership. 

20.3) Land voluntarily offered for sale to the Government. 

20.4) Unproductive land owned by multi-national companies. 

Land currently owned by the Government and or communially owned land, 

but nor yer settled must clearly be the first priority for resecrtlsmenct, 

together with land offered freely to the Government for purchase. 

With regard to State's land, in view of land hunger and limited resources, 

there can be no justification whatsoever for the State participation 

in commercial farming operations other than through the role of core 

development of infrastructure Jor resettlement purgoses. 

The ACN, however, has no problem with land held by commercial farmers 

foreigners or multi-national organisations as it is our belief that there 

should be no discrimination of landowners in terms of either the numver 

of properties they own and operat2 or the size of those properties, provided 

they are fully utilised and productive and create employment opportunities. 

One of the most serious issues facing Namibia ar gresent is the question 

of unemployment, and as long as a producer is utilising his holdings 

fully, Lis productive and maximises semployment opportunities, he should 

be no more prejudiced than a chain store owner, bus company or transport 

fleet owner. 

History has repeated ltself over and over througn the years that when 

someone makes any actTtampT TO Take another man's land without atv first 

reaching absolute consensus over the issue, such action inevitably leads 

ro conflict, whether such land be undeveloped, communal or privately 

owned. Conflicr not in the interest of economical development 

or narional eB bing and rhe promotion of foreign aid, investment 

and developmenrt. 

  

The principle of land rax applied to commercial farmers is acceprable, 

bur Lt must be based on 2conomic principles to assure that it does not 

tdisrupc or harm economic production in any way.

• 

3. 

16) Tha~ re~ommenda~:ons be made on :~e quali.:ica~ions ~;d resources of ~e~sons 
to be resec1:.!.ed. 

li) Tha1: all proposals and re~ommenda~:ons :-ake i:1~o ac::ount resources available 
and be capabl~ of successful .:.::rpl~men~ac:on on the g:-ound. 

~9 ) Thac all. far:::ers be given :~e ~est: available :-:-ai.ning, t!"lus lay:::g a 
soli.~ ~oundat:ion :or rhe fu~ure of commerc:al agr:=~l:-u~e . 

~9 ) ::1a1: a body of :-espons:ole ;:ec;:l.e, let: by an em.i:1er:: ;:e~son '.>~hose i:::;:ar:ia
l.i :y artd :.:11:egri -cy is beyor:d :-e;::-oach, be :-or:::ed a: :-ta:ional. and :-eg.:::::al 
levels, wi:~ full re;::-esen~arion of all i:lt:eres:ed par:.ies, who will 
det:e~~i:1e :he =ourse 
of rhe Governmen"C's 
and progress. 

of :!':e :-esec-:l.eme::t: prog:-amme. ~aking due 
pol.i:ical :-equiremen-cs and :he :1at:ion 's 

cognisance 
s-.abi.li:y 

20 ) That' .:.n order :o acquire la"d :or :-ese1:1:lement: •11i r~ a minimum or no ec::momic 
disrupr:..on, it •.'/ill be essenr:..al to obser•1e ce:-:ain pr.:.ori ties. ':'hese 
havi:1g been worked ou~ as follows, with categories (1) through ( 5) being 
:he first: prior~ry for rese1::lemen-r to t:he last:: 

2!. ) 

.22) 

20. 1) E:xi.s-ci:1g :moc::upied communal land . 

20.2 ) Unproduc:-ive la"ld, irrespec:-ive of ownership . 

20.3 ) Land volum:arily offered ~or- sale to the Gover:1.~en1:. 

20.4) Unproduc:-i.ve land owned by multi-na~ional compa"lies . 

Land cur:-en-rly owned by 
bu~ :lOt' yeor: se~·ded must 
coge~her '" i t h land offered 

t he Governmen~ and or communially owned land, 
clearly be t:he firs<= pr.:.ori-cy for resetrlemen~. 

freely ro che Gover:1ment' :or purchase. 

1.oJith regard t'O State's la."ld' .:.:1 vie•.,.. of land hunger and limited resources, 
rh ere ::an be no jus-rificar.:.on ·.>~ha~soever for t'he Sta-ce par-ric:.parion 
in commercial :-arming operar.:.ons o-cher than rh rough the r-ole of core 
de'lelopmen~ of .:.nfrastrucrure :·or !"'eset~lement pur~oses . 

.23 ) The ACN, however, has no problem with land held by commercial far:ners 
fo reigners or ~ul ti-nat.:.onal organisations as it :.s our belief that: there 
should be no :iiscriminat'ion of landowners in ter::'ts of ~i ther the number 
of properr.:.es t'~ey own and oper-a•e or t he size of those properries, provided 
they are fully 'ltili.sed .:md product'ive and create employmen-c opport'uni r.ies. 
One of t he most' serious i ssues :acing Namibia at' ;:resent is the quest:ion 
of unemploymen•, and as lon" as a producer .:.s utilislng his holdings 
f ully, is product:.:.ve and max.!.r.~ise s employment' opporrunities, he should 
be :10 more prej udiced than a chain s-core owner-, !Jus company or t'ro.nspor-~ 

fleet' owner. 

2-l l :-ils•ot·y has t•epeaced .:. tsel: .:~vet· and over throu~n the years t'hat' ·.vhen 
someone makes .my ut:-rempt' -:-o -:-ake ano~her muri's l and withour a-r f.:.!·sr, 
re'?.ching absolure consensus ovet· the issue, such .1Ct'ion inevi rubly leads 
r.o confl.ic~. ·.vhether such l.md be undeveloped, communul or pr.!.vu-rely 
owned. Confli.c~ is defi:1irely :1or in the in~eresr of economicul development 
or !1at'ionul :·econcili.ar:.on .md rhe p.romot:ion of forei~n uid, invest'men-c 
und development'. 

.:s l The principle o f land rux .:tppl.:.ed to commerc.!.:J.l ~·o.rmers i s 
Llllt' i t :n•lsr Lle bused on ec::mom.i.c pr-inciples t"o .:ssure t"hur 
rEsr u p r ot· hnr:n ~conomic pt·oduc-::on i:1 uny way. 

ucceprable, 
l t does not 



  

infrastructure such as water supply, roads and 

the settling of prospective farmers. 

  

It is realised that the cost of such an undertaking would run Into hundreds 

of millions of Rands. It is clear that Namibia cannot generatz this kind 

of money from own revenue. Only loans and grants from the International 

community could finance such a programme which ls a prerequisite in serzling 

this burning issue of land reform in national inter 

powers, the Republic of South Africa and West Germany, is 

  

The coloni 

indebred to Namibia to contribure through financial and other means, 

to an extraordinary development plan for the north, norrth-s2astern and 

north-western regions of Namibia as both colonial powers had only developed 

those parts of Namibia that prorfitad them best. The International Community 

as well as the United Nations are also indebted to contribute to the 

development of the northern regions as they in turn did nothing at all 

to compel the colonial powers to develop the said regions. 

  

The magnitude of the past played by agriculture in the national =2conomy, 

social dimensions and in political stability of our beloved country, 

demands that the land reform and land question be so resolved that it 

promotes above objectives. Namibia gained international acclaim not only 

with its democratic constitution, but more due to the fact thar the 

Constitution was compiled after all the political parties in the National 

Assembly had reached consensus on the matter. More so Namibia must endeavour 

to become the pinnacle of democracy in Africa in yer again reaching consen- 

sus on land reform and the land question. 

For its part, the ACN will not be found wanting in working with Government, 

at both the regional and national level, to map out a land strategy that 

will encourage farmers and those who wish Namibia to develop and prosper.

. .. 

9 . • 

25 ) I t is eviden"C 
and llpgrading 
produc-::s, the 

that the first: ;::riori ty 
of the communal :arms, 
acquiring and surveying 

to be addressed is t he de•1elopmem: 
the c:-eacion of markecs for thei.r
of unoccupied land, the provision 

of .:.nfras'truc~ure such as wace!" supply, roads and :enci.ng for these areas, 
rhe se"C"Cling of prospec~ive far~ers. 

r t i.s realised tha"C the cos"C of sue~ a."l 1mde!"-caki.ng ·.~ould r1m in"Co huz1dreds 
of millions of :tands . It i.s clear tha'C Namibia car.not gene!"a '!:e :-~is kind 
of ::~oney f:-om own revenue. Only l oa.'1s a."ld granrs :rom t he .:.n'ternarional 
commun.:. ty could fi.nance sue~ a programme ·.<~hi.ch .:.s a ;::rerequisi "Ce in se-c-:l..:.ng 
rhis burning i.ssue of land reform i.n na'tional in"Ceres~. 

27) '!'he colonial powers, c-he Republ.:.c of South Af:-i.ca and Wes'C Ger::~any, is 
indeb-ced to Namibia ':o conr:-i.bu-ce i:hrough fi.na.11cial and o"Cher means, 
t o an ex-craordinary development' plan for the nor'Ch, norrh-easre!":1 and 
nor-ch-:..~este!"n regions of Namibia as both colonial ;Jowers had only developed 
those parts of Namibia r-ha'C profited them bes-c. The International Communi"Cy 
as •11ell as the United Na-cions are also indebred to contribu-ce -::-o the 
development of the northern regi.ons as they in ':urn did _norhing a"C all 
to compel the colonial powers to develop the said !"egions. 

The magnitude of the pasr played by agriculture in the national economy, 
social dimensi.ons and i.n poli ti.cal S"Cabili. ty of 01..1r beloved counrry, 
demands that: the land :-eform a.'"ld land ques'tion be so resolved t!'lac i t 
promo-ces above objec-cives. ~amibia gained international acclaim no-c only 
wi th its democratic cons-ci t u-ci.on, bu"C more due to the fac~ t har the 
Cons•i. ':uti on ·.o~as compiled after all the political parties in the Na"Cional 
Assembly had reached consensus on rhe ma'trer . More so Namibia mus "C endeavour 
t o become the pinnacle of democ!"acy in Africa in ye-c again reaching consen
sus on land reform and the land ques-cion . 

For its part, the ACN •.o~ill no-c be found •.t~an"Cing in •11orking with Governmen-c, 
at borh the :-egional a.11d na-c:.onal level, to map out a land stra'tegy tha"C 
will encourage farmer-s a.11d those ·.~ho wish Namibia ~o· develop and prosper'. 


